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---Pl,2intiff Eespondanta
P -l-'wonreua lIJ.. no s /

District Bogherhat.

At prGsant

of Villogo Bigho.i,

o.li·:lS Hondal

1~1 Sona of l~tG Jadu N~th Biawas

2. Pulin Bisw~s.

1. Dhixendro iTo.th Biswo.s t

- V(J I'm.lS _

Distriot B~gGrhat.

. ~pve(~
---Defendants_ ~~~s

Petitioners

P.o. Saitt~l~,

of VillngGlG BighQi t .

2

J



2. K::lnik,:l Bi8vlQ8,

1. f~,"J.p:18 Bis'tvo.s,

(1~:')inst DGcrGG)

of th~ Code of Civil procadurG;

11n :tDplic:ttion und e r: sec td on 115(1,

,...;

OIVIL REVIBI01:T 1'lO.\~ ~ OF 201"1

( CIVIL :EEVISIOHll.L JlT}LD3DIO~I01T )

HIGH COUET DIVJ)3IOlT

In THE SUPLEI1E COULT OF Dl,_:tTrLL.DBf.{G

DISTEI CfJ:!: BAGEEEL\T

, i



2002, a.ffirming the judGm\int

B'.lG~xha.t in TitlG }.r.ppao.l Ho. 81 o~
\

Joint District JudgetIst.Court,

by" 11d.Julfil:!.ll' 111m Khnn, the lao.rnad

(decree f3i[~nedon 23.1.2011) pasaed

Judgment nnd decree dntad 18.01.2011

A":rr D

___ lTOD-Oontasting defendant
Eespondent Opposite Partie a.

District ~gerh~t.

•P.s. Fakirhnt,

P.o. Saitta.lot

".Son of 1'J.t c Jodunnth Biawaa

7. 8a.ilonclro 1:To.thBiawo.s,

- /..~ -



District Bigarhat.

\.
P .6. Fnkirh·:lt t

P.o. [initta.lo.,

of Vill:tgo Bighci,

Son of lJ..nnonya. Bis\~13

Bon of l~ 0 Sh~mchuI'Qn Bia'&'O.t3

5• BimoL Bi f3\'lOS ,

DGPuty Commissi one r , B:lgerhut.

B~ngl~dash .xepraaentedby

'Itlifo of" lo.ta Ln.lit 11ohonBis'Wal3

mother Prov~ti Bitn,,~a

I~GPI'Gf3\Jl1ted by the GUo.rdi!lD

.3. riunna. Biowaa (minor~

Son of lateL:J.li t I1ohon Bif3't~a

- :; -
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ilJstitutGd 'J:litlG ~3uit 110.90 o.f 1996 in the Oourt of

1. :.L:h.:lt the p reaorrb oppna i.tie pa.rtiea as plaintiff,.

.'respeotfully-

pGtition0I ~bOVG named most

'£ha: hunbl,o not i,tion of theJ.

Hon'blG Court.

b:::mslo.dGsh and his OOnt'd~mion JuaticGs of the so.id

To ..

Aj11)lico.tion Valued o.t '3:o.bl 12,800/-

doc:I'OGi nG the suit.

in 2itle 6ui t No.90 of 1996 in .

i:..9sisto.nt JudG(), Fo.kirho.t ,B4J.BGrhnt

by ad.Sheikh No.zmul 1:..1nm, the Lenned

- 5 -
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dOGS not contnin trne I'omanda of 'permissi VG poaaeasi.on

I,

.i.Cho.",inn d.~t0d ~& 3.0'-1 .• 61 obto.inad by J~dunath

l~t~r on secretly got his none written in S.A.

Zo.lich'}Io.n in collusion 'tii th 8u!.vey officiola

auit Land ccnspi red to gro.bthe suit Land,Tijelt

Ztilicho.arnn boinc; dwollor of adjaoent l)lot of tho

was situo.ted in Plot 170.358 "t1hile Lalit I(oh,'J.n·a

8p~cifiadin Plot TIo.3.G1 where in plo.intiffa

o.lias Bi3Wo.a with ~quol Sho.r0 .97 ~crea of land was

C.i3 .Kho.t i.an no , 2/_~unde r Houze. Bigh~y belonged to

th~t the land me,~9uring 0.97 ao roa o.ppertnining to

of kil:lS po ss easd on by demolishing huts and for

- G-

_- .
.'.
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thGi:L' illGCo.l p083G.38ion but becane unauceaaru'l ,

I

t.ho _\;'·l3noJ. Coda o.go.inst Jo.duno.th and his sons nlleginls

\'1hoalso fiL.;d a crioiml C,2SG undar aectd on 1+47of '

l::8.b~l~ in f:J.VDur of L.-.lli t Hohon a nd I1onor'nnz~n

possession of tihe suit land exccutied 0. oollusiva

G;hct l0J.lic narcn being dafG~f"d to get

dismissed for defcult.

frOD tno a.llesction. 2h~t &tlich'Jro.n filed T.S.bGing

C'J.SG btJing no.18J+6c/61 whGrG in Zaduncth was dd.achazged
, '

of riGht, i;xied to [:;GtpS8Qssion through 0. criminal
- <

and to Li.ve onjae suit Landho.vinG,2(ttiO) huts thereon.,

ti tllj and possGssion to tine suit land .'J:hnt Jndun~th

- 7 -
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pl:)intiffs.'I:h'J.t lo.tGI' on d0fcmdo.nts mode 0. brick'

~nd madeD. hut on tihe sui t land by evioting the

20.3.95 took p oaaeaadon in the suit Land forcefully \

thG dafendnnt to civil court.Th~tdefGnd~nts on

~2uit vide ordo r da.tad 18~3.95 fllso atnted thO;t

continu\3'thGir ]_)0ocoful possession .That Title

28.10.9'+ decl~rins th~t pl'.lintiffs o.re entitled to

tho 1:Tirbahi Officer paaaed an Arbi tI'o.ti on l,,~rd on

..'"1'" J.' ~~.-'--lffn11 ._ u. U..&. •.)

not to disturb in pl~in:eiffs_ r>osf3Gl3sion.Th~t

execubed :t bond dated 12.6 e81+ in the crimino.l caae

pGncoful I>088GGsion.That daf'0ndnnta pradacaaaor

a p rocu oe by rnemno t to disturb r>l'Jinfiffs

c our-t to I'Gto.in paooa1ul p088G8i3ion which ended by

,:'..1.'30tried tu toJ::G D088eGsion of the suit and

- 8 -
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P08S0fJsthG 8~0I3 :.If.3 hiG hOf-lGstoo.d but he f:.liled to

plot 1';"D.361belonged to Kolichc.r~m wh'J used to

and contondins tho.t suit 1,'.100moasur'ing .97 aczoa i\n

fJt'.lt~oant dGnyins aoat; of thG allegations of plaint

nos.l/3 cDntGstad thu suit by filinG ~ writtan

8t,'.lt~;n:.1Gnti:; t he suit but did not contust.Da.tencinnt

Hos.l/:? CO~}t"F3tGd the sui t by filing a ,.,ritten

8t'J.\:;~f.l0ntLn the [3uit lbut did not contGat.Dei'and~nt

~h~t the defend~ntnO.5/6 filGd a written'1c_.

dGfGndo.nts dGmolishing theil' huts on tho s ui t Land,

·t1 th~ ,'J.nd ~:rGcovery of pOBSGssion by I3victing tho

tihe sua t .Pl·~intif.fsplays for Gf3t~blishment of

whon thG pl.?.intiffs \'leX'G illG3~11y· disposaed :from

2O.03.95.0.:1use of notion aroae on 20.03.95

".1rIJ 0.130 en t i.tLed to got \~shil·9.t 'Ni th ai'foot from

brick built houae or th0Guit lo.nd.That the plaintiffs

- 9" -
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posBussion.iI:h::tt Ko.lichn.r~D instituted executa on ccae \

l:.'J.t.:1gn. and obta i.ned 0. deoree for asstoration of

\

\
Oh.'J.ir·r:iD.nof Union P~I'ish~d~

\
£0.80 of 1962 befofe the

I'0StOX\3 of X'0St .81 0.01'08 of Land filGd suit bedng

south side of the plot. That Kolicho.rnn in ordar to

p oas eaad on to tho axtent of .16 ·~craa oflo.nd by:

flakinG huts theI'G on .'i:ho.t K~li cha ran o ontri.nued

evi.ctied by -Jadunzrth by .2 081 r.lCX0GS of Land by

d~cl~I'o.tiDn of his ti tlo.'J:ho.t Ko.lioh"J.mn was

-oicharan filed '1:itLe Bui t beinG no.L~05/62 for

d0niGo ~~licho.rQn titlG to the suit land and

J·:::tdun:lth Bi.swaa bGing inspired by S.il..Kho.tio.n

GX~Gnt to .16 acres·in suit plotno.:;61.Thot.\
.1

tho suit Land , '1:'110.t iI:.l1i one rO.D had d\~GllinG huts to th a

Ho.29 that iCo.licho.xnn wo.s ::l paxmiseivG poasBsso:t' in

fot· 'lihich SUIVGY officiols remanded in B.ll.Kho.tio.n

.to produce xelevont pO{H~rG d'uring B-.L'\u opGrotion

10 _
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pl'J.ir,tiff N\jIO defGotod to rl3comd thai:r name during

I'ionoronj:)n vide kob~lo. datied O/~~.lO.93 trunsferr\Jd

..w·~lit l'lol1ou vida l:nbolo. doted 13.10.8/~ transferrad

lewd to LolitHohon Bir.nvoa ~nd I1onoronzo.nl'4.dhikari t

and tr.l~ t i: tGIr:1S of pro.yeI' of Jndunoth .Court

...
of p08se8ai~.~\n to t;ha extent of .16 acres of Land

;':~uit no .591/63 ng,'J.inst Ko.lichoron for. restorotion

suit.land.Un the ntharhand, Jndunath filed Title

05.09.63 by dGmD1i8hil~ huts of Jodunath fro~ the

GDt pOGG0Gsion of thG suit l~nd. Through court On

b8inr~; Ill>. 27/63 befor8 s econd l1unsif Bngerh~t and

- 11 -
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i.:2h·'J.tplCtinti f;_ f3 adduced :5 (thrGe) '0itmeaaee-'.).

• ..1-
SU~v.the

cDntosting def ondcn to and pI'.'J.ys for di8mia8~1· 01'

o.llGging ft ~8 f'aLae and fo.bri0a.tad.I-iGnco the case

L!.O ye~rf3 .Def~nd'J.nta l)rays fo r dismiasol of the Guit

tho suit; land b:! \,:o..y of adverse pos8ossion for long

noney , l~lYJ.t tho def'ondaba ~18o a.cquired title to

on tihe suit La nd mo.t:ing th0r.l heri tabla with 0. lot of

by dG1_)DSitine; Dl'iginnl deeds and hav e been d\-tGlling

loan from B'J.nglodG8 h ICrishi Ibn!: 1To~pnro. Bto.noh

- 12 -
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pOG808Sion and di13poss08s Df the sui t land as such

that tho pl:lintiff haa not abl,e to prOVG the

COUJ.:'t hzia cumaritt~d an error of +~W in not holding

G.

B'J.gerh~t and disG.llo\"led the o.ppen1 on 18.01.2011.

the Lear'ncd JDint Diatrict Judge, F'irst OOt.-rt,

District JudgG, :Cst.Court,fuSGrho.t and hea rd by

B'J.[j01'tV).t and the S!J.t1G No.Stronsfarred to Joint

Eo.81 of 2002 be rore the 18.~rnGd Dist:dct Judge,

with the judGoent ~nd d~crGe d~tGd 3.04.2002, tho

5" 'J~ho:'Gbeing o.ggri8ved by di8s~tisfiad

t.he suit in ~i t10 Suit 1:10. 90 .of 1996 on :3 .OJ..~.2002.

ci rcumstancoa and evi.doncos on roeo rd, tho Learned

- 13 -
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DJt holdinG th~t the defendo.nts ~lG in possession

~hat it is humbly st~tad th~t the8.

by limit:ltion.

Co.SG within 12 YGo.rs xa ~8such this suit is b~rred

/ 12 YG:11S but thGi plcintiff did not file this

ah ouLd filG for ro.cov0ry .of l:h~8 pos90saion ,vithin

b8~n DD8808sing the suit.1~nd.80 thG pl~intiff .

tlVlt t.he .jGiGndont Got p088GSsion froD tho seccnd

court 110.8 comm.t t.ed on G rro r of l~w in not holding

7.

bo Got asido.

~s8uch th0 judgment and deCrG9 is liQole to

8Gch th8 p12intiff i8 ~t entitled to got tha decree
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r ". •

th0 dGfend,~nt ~{.'J.1icho.ro.nprep:1rad his name in S .i'....

court haa foilGd to conadd or th.'1t thu pr13deOeS8or of

j11v~tit is hunbly 8t~tGd th~t the appollo.t(l\
\

10.

1'1.::'8 no right, ti tll3 and int8ro.st in tho suit 100m.

r tb.'J.t tihe pr;;;dGCGGSOT of trhe dvfGndnnt, KoJ.icho.r~n

CDUlt 11,:18 conmrit-C0d an GrI'Dr of l':lw in not holding

to be SGt aside,

dGCI'0.loSO thG impugned judGllont nnd dacr\;leis lio.blG

C280 GO tiho plc!.intiffs aI'G no t (.inti tlod to @Gt

Cl.S such the l)l'J.intiff has f~ilGd to prov~ thair

/S0 the pl'1intiff have f~od to provo tlV.lt B.IJ.~

15
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is lio.b10 tD be sot o.oide.

th8 judgment and docree of thG ~PDGll."J.ta court

court is not bindinG uponthG civil court ns such

TI;)t ho Ldi.n.; th~t th0 findiq:;s of tihe crioino.lg

~ho.tit i8 humbly stnted tho.tthe

riuns i.f Court ~..~~. such the decroe 11n88Gd by the

exedutn on C0.8G no, 27 of 1963. of B':tGGI'h~t Second

of f.i:i t;18 Suit; lTo.SO of 1962 and 0.18 Q foilod the

court f~lGd to consider th8 judGment o.nd dooree

Ij~h~t; it is hunbLy st::tted th·::tt the :lppGll~te11.

Officor 'tvhich 11.')8 caused 0. f,~il1Jru of justice •.

KLio.t;i~n in co l Lus.i.on ''lith the sto.ffri of settlemont

- 16 -
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't,n'lich has fi10d by the dGfandants \\hich has

'').l1p811c1tG court 110.6 fo.ilGd to consider' thG dccumentis

JEh~t it is hunb.Ly ato.tGd tho.t the

thu ].11,'].intiff'.

is not Ground 1.'0r panai,DG 0.' doar'aa in fnvour of

must p rOV8 his C'J8G thlJ '\veo.knGsf3 of thll d'-J1\m~nt

o.Pl)1311nt0 cou rt should have preasure tho.t plnintiff

ILl-. 1_L'ho.t it is humbly s tat ed tho.t tha

tho pl~intiff8 ~rG not ontitled to Get 0. decrGa

i ut o t.he sui t Land .and buil t .~honcatiecd 0.8 such.

th~t tho pl~inti ff has f.').i Led to 1'> rove the dOota

court has conmi.tsd an eITOl' o.f l·')w in not holding

- 11' -
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~i5Pf ~nfqr~ - 110.8 S:11 "CUTe

88.:id

IJ:h,:).t it if-' hu:....·J.'bly n-l- .....t· d t' .I... p l!',oJ t I~ l",_. 0 (l,'),,,, ._: • \"l. llQO
lG.

f~il~lG of jU8tic~.

- 18 _
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by the Learned Joint DiGtrict JudC;GtFirst court,

p r'cncunceraen t of judguont dQtGd 18.1-,2011paaaed
*'~,

18.

by an o:rctGrof injunction.

and injur:r 80 it io requGGtGd to be re8tr~inoo.

~nd also ~r~ndfGr th0 Guit lo.nd.I~ they abla to

O]}~) oai to pa~ty has thru~t;Gned that he will
A

t~10 })rorrt of judGment and d00rea datred 18.01.11 ..,
r:fIv IS- 4-11

11h·::.t it is humbly at at od th~t aftar17.

got o.side.

could not provG the d~te of occurrance and d~ta of .

- 19 -
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::111ddGcrGG is Li abLe to be 80t aaade ,

0ntitlud to Get the d~cree ns such the judGment

of th0 :'3ui·t land eta such thG l')lo.intiff is not

•h'.l8 not abLe to DIOV~ thl.) 11O,'3scGsion and di.ap oaaeaa

an GI'IO:t' of l,'::.w~n not holdinG tho.t the l)lo.intiffs

of justicG.

code of Civil Procodure \vhich haa co-used a fnilu re

p r'ovt s i cn of l'').~'l under QltiGr L~l ru l.o 31 of tho

GI101 of len'! irj not folloNing tho mando.to ry ;

I.. li'orth'.}t the ~p)ullo.tG court haa cOtltlittad en

GLOi]lTD[~

bGGG to tlDV0; this rovisiono.l. npl)lic~tiDn on the

n~G)urh:ttin '.i:itLe 4)}!G8.1 Eo .81 of2002 your potitioner

- 20 ~
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tb8ir C')SG GO th0 pl.'J.intiffs a r., no t cn ta t Led to Got

def'endarrt ,').8 auch trhe pl'1ir-;tiff haa f'}ilcd to prove

of dei"endant 8D tho plointiff hcve filGd to prow
.,
i.

r0co:rd ·'].9 such [, .1:,.. r oc o rd ho s p rep·'J.rGd in bne nam e

a r o in p on s os ai.on bof'or...:; thG prOI),::.r.:tti on of $.1",.

~n orrOI of l~w in not holdins th~t the defand~nt8

For th'J.t thu ,'.lPl,)011.~"tocourt haa coomittedIV.

sui t is barred by 1inlio.tion.

did not file this Co.80 \1i thin 12 yGo.ra as such this

of khaa p088G8Bion \'"lithin 12 YGo.ra but trhen plaintiff'

su ; t land. [;;0 bhe p1,~int;±ff should fila fox rucove:cy·

:5 .0;).63 and sLnce then they have be en possessinG .thG

Got p08SG8sion from th~ t~Gcond I1unsif cour t , on

..
::m GrIOr of 10.,\'1 in not holdine th~t the dGf(md~nt

FOltho.t th" ·~Pl)ell.'J..IcG court haa committed

- 2'1-

r



\ \
\ ' ! ..
1\

\ \

' ..
couai.d e r thG judgm~nt and decree of lJ:iitLe Suit

. FDr tho.t; the -='-l:pell.9.te oourt f".:.l,iled to

'I'c']hich h.'J.'8 c-ruaed a fnilu:l:'G or justiCG •

coLl.ue Lon vIitih th0 st:l.ff.s of ao t tLenerrt officar

t o c onal.dc r th·')t thl) p xed ecena or of thv de t'endarrt

Par tho.t the a.Pr>dllatG court haa fcdlGd'.JI.

of 'the def'e ndnrrt , :('~licl:.or'J.n has no I'iGht , title

'J.D 01:1D1 of lo.\\] in not hoLd'i ng that the predecessor

G:0t dec rc e so tihe impuGnGd judgm~nt and decree is
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ent itLcd to G~t 0. decree Cl.s p rayed for.

bu. It n h ome s t ead a.s such th8 plo.intifs a re not

:1," I

de:f,endo.nts forcibly GntGT into thl3 suit 1~n1 and· \

an GlT01' of 1·~':t1,,, :LL~.not holding th~t the plo.i ntiff

IX. Fo!' tlVit tho ::lp~)Qll:1tG court has commi.trned

,::lpp~ll~tG cour-t is li.:lblG to be get e.si.de ,

civil court Cl.8 such th8 judGment cnd decr~e of the

of th8 criDin~l cour-t i8 not binding upon the

~n error of l~w in not holding thot the findings

For th~t thu ~p~G1ICl.tG court hna committGd-ViII.

no.27 of 19G3 of B:lGBI'hat Li8cDnd I1unsif COtU't,

l~o.GO of ·19G2 and 0.180 f.:tilGd trhe execution caae

")-- c..?-



\ -."-.k.L..L •

f~ilurG Df justico.

:t decn.:uG in fClvour' of th0 pl"Jintiff.

H0~l::nGG8D1' thv d0f0nd~nt is rot Ground for 'P~aainG
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would GracioUsly be plo2sad to

P r·'l.YGd th:lt your Lo Idshipl3

\v'hGXGfo XiJ ~it i:3 hoot humbly

0: r'c;c:)I'd arid tl10r0by errD1100usly dGcreed the aui.t ,

tb,8 d G'~reG i,s li~blG to l:" 0

_c, ron th", ,::tl)(iVu view of' th0 feet th:::t pl,'lin tif'.f could

- 25 -
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,~n.d/ol'" P'JSG such other or further

l'0COHls, C,'.}i.~G0 ah ow u if any after,

thG Lenrned Assisto.. nt Judge,

~ nD. 81 ofZ'002 o.ffi1:minc; the; judc;ment

23.1 0 ~)()ll) pas s ed by the lG-J.rned
G:rvvJ- f1~~ i-.

I

JOiDt liis-Gl-ict JudGG, Fir8t/,l~")rre-a:ll'·~

18.01.2011 (dGcrGI3 siGned on

\

,ttlu jUd:~:Ll0Lt and dcc ree d'J.t:ed

Do,s. 1 to 2 to 811011 C auae a s to \,lhy

LuLe c'J-1linC upon tho oppoa i,to pax'ty

to call for the records ~nd issue

- 26 -



_'!-cd J~or tbiF) ~-:tct of l;:indn8-,::~s YOUl pe ti. t i.ono r ."J.S in

thG Ie:}lned ,Jo:~ntDi stri ct tTuJ gQ t

~J i.1~.~~ T't,~
r'i 1;Jt r./J.l):)G:;_l lTo.81/ 2{)02 rJD.y k i,ndly

tha 0D0r~tion of tho judgment nnd

I~ rr L---

Ll~y G08m fi t and pr Op0T.

older_Dr ord0TSOG your LOld~hips
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Ad -, t~~.u. vo« '.l G

bo10unly affiruGd bufaTo

-:;.ncl idGnt:i.fiod by mIJ.

Dop cn errt

<3,)/2- ~~TL~___ ~L _

- 28 _

\_

'.,.I


