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it ¢ IN THE SWPREME COU<T OF BANGLAULSH
HIGH COU'T DIVLSION, DHAKAe R
CIVIL REVI:{IONAL JURISDICTION) |

Prescnt | O/yohf\)@vpz&f«'

Mre. Justice Sharif Uddin Chaklader
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Ly the aattor of an application under gectiun 11501) ei  the Cede eof

ef Civil pr@ccdur;o fer setting eside the tn&x Jte and decree dte. 18+1.11
ardl 25.1¢11 passed by Jeint Dist. Judge st Ceurt B Bagerhat in T.A«Ne. 81/
2602 affirming thoue dte 344.02 and 18.4.82 passed by Asstt. sudge Balkirhat
Bagerhat in T.s. No. 5@/1996.
And i the mat&cr of an order eof stay as cordered by thisCeur .
And .n the m§§:¢r CI e
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e = Vepsus =
BisSwas, & Pulin Biswas, all sons ef late Jadu Hath

eiVillage Bighal, At Present ef Village and Pe.O.

“5. Pak*Lnut PDisirict ¢ Bacerhak.and ers. ese Opepartics.
e owae F@r the PGCJ..E;T e e

= CHPER &
— RRTTGIR BE .

:g;és ofj?ﬁe'case b2 called fdr.
vibULd calling uptn the eprosite partics Hese. i tu 2
w'y teh o Juo: rent (nd deeree dated 8.1,
bistrick Ju& it Courkt, Bagerhat
2R afflanlhg thos: datec 3.4.2282 sassed by the
Fzr irhat, quurudt in Tit e SLit le. 96 ef 1996 s

Coci g S ey 3 4 . © TGS e L e G umasi e B ol U0l
aid Bl PasSs sucn ciher er furthecr of ier or ¢rddrs as to this Ceurd

F seem fit oand

s ¥

Je ot District Judgeijst Ceurt,

¥y £ SESTE oS (e o S A TG s R o e
82 L2 aLayed fer a perisd ef 6{six)

cted te put in twe sets of S within

etice under rcegistered pest ﬂbWumdauw
threugh sfiice efthe Ceourt.

abl: withir 4(four). weeks frem catce
Sharif Uddin Chaklager.
Gy Qi :
' gfve:ified app..icatien a copy where of and a cepy ef the
where on arc herc te annexed has been mnade te this
 hined petitiener and that yeu are here by called upen
re¢ted in the sald oréer within feurtecen days frem the
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Wife of Earidag Bigwas
of Villagexm Bighai,
P.0, Saittala,

Pele Fakirhat,

District Bagerhat,

P
~~=Defendanta. ﬁﬁ;gLnﬁGﬁfs

retitioners

- Versng .
l. Dhirendra math Biswag,
e Pulin Bigwng ’
A1l &ons of late Jadu Fath Bigywag
alias HMondal
of Village Bighai,
Lt present |
0f Village and f.O._Saittala
PeloFakirhat,
Districst Bagherhat,

——-Plaintifr Lespondents
Petitioners P
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TEE MARTELE OF

An
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apnlication under section 115(1,
the Code of Civil Procedufss

(Lgainst Decree)
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Komika Biswag,
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———— S

7. Sailendra Nath Biswas,
gon of late Jadunath Bigwas
0f Village Bighai,
P.0, Saittala,
Pefie Fakirhat, e
Digtrict Bagerhate.

——-lion-Contesting defendant

Lespondent Opposite Particme

IN THE MATTEE OF

Judgment and decres dated 18.01.2011
(decroe signed on 25.1.é011) passed
by Mdedulfikar Ald Xhan, the learned
Joint Distriet Judge,ist.Court,
Bagerhat in Title fppeal Io. 81 of
2002, affirming the Jjudgment
anddecraee dated 03.04.2002( decree

signed on 10.04.2002) passed by
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Manna Biswas(minord
gon of late Lalit Mohon Biswas
Lepregented by the Guardian
mnother Provati Biswas

Wife of late Lalit Mohon Biswas
The People's EFepublic of
Bangladesh ,represented by
Deputy Commissioner,Bagerhat,
Bimal Bigwas,

son of late ghamcharan Biswas
Haripada Biswas,

son of Annonya Biswas

0f Village Bighai,

P.0, Saittala,

P.S.Fakirhat,

Distriet Bagerhat.



by Mdesheikh Hazmul Alom, the leaned
‘{saigtant Judge, Fakirhat ,Bagerhat
in Title Suit Ip.90 of 1996 in

decreeing the suit.

Application Valued at Taka 12,800/

To
liredJustics L.B.M.KhHairul Haque, the Chief Justice of
bangladesih 2nd his Compenion Justices of the said

fion'ble Courte

The hunble poetition of the

petitioner above named most

Tragpectfully-
S HEWETH:
1e +hat the prescent opposite poarties as plaintiff

instituted Pitle Suilt .90 of 199G in the Court of

Fakirhat fLssistant Juige, Bagerhat for recovery of



of kiag possession by demalighing huts and for
waghilgt.The gpocific cage of the plaintiffs gﬁs
that the land meaguring 0.97 acres appertaining to
CeZe.Xhatian no.24 under Mouz2 Bighay belonged to
sageshwar Mondal aliag Biswas and Jadunath Mondol
alias Biswas with equal share .97 acres of land was
spccified:in Plot I'0.3.01 where in plaintiffas
father uged to live.that Xalicharant!s homestead

was situated in Plot 0.558 while Lalit Hohan's
nonestead was situated in Plot N0.3560. That
%ilichagan being dweller of adjacent plot of the
guit land congpired to grab the suit land.That
Z2lich-1an in collusion with Survey officials
later on secretly got his name written in S.A.
Sha.ion doted Bx@MxROA 5.04.G1 obtained by Jadunath

doeg not contain the remands of permissive posscession



possession by Zalicharmn.that ﬁalichdranhad no right,
¢itle and possession vo the suit land .That Jaduhath

and to live or tie suit land having 2(two) huts thereon.
+hat Xalicharan being ipspired, by collusiwe record

of right, tried to get pssession through a criminal
c28¢ being no.184Ge/6l where in Zadunath was discharged
from the 2llegation. That Kali charan filed T.S.being
170.405/62 allaging}titlo to the gult land which was

dignissed foxr defaulte.

That ZLalicharan being defezfed to get
pogsoession of the guit land exaéuted a coilusive
kabala in favour of Lalit'ﬁohmn and ifonoranzan
who also filed a ceriminal e¢agse under gsection 447 of
the £gnal Code 2againgt Jadunath and his gong allegiﬁg
their illemal possession but becamns unpucessful.

“hat Xalicharan, Lalit Ziswas and Monoranjanalso



2lso tried to take posgession of the suit and
Dlaintiff no.2 Pulin Biswns nrayed before crimihal
court to retain peaceful pogsession which ended by
a promise by themnot to disturb ploinfiffs
neaceful possessioneihat defendants predecesgor
gxecuted 2 bond dgted 12.6.84 in the crinminal case
not o disturb in plainfiffs. posscasion.that
plaintiffs. on 02.7.94 filed an application befors
the Ilrbahi Ufficer pagssed an Arbitration Award on
281094 declaring that plaintiffs are entitied to
continue their peaceful possesaion That Title
Zuit vide order dated 18.5.95 alsgo étated'that
plaintiffs were in peaceful possession and adviged
the defendant to eivil court.That deferdants on
20395 took possession in the suit land forcefully |
ond made 2 hut on the guit land by evicting the

plaintifls.That later on defendants made a brick:



brick built houae or thesuit land.That the plaintiffs
arc also entitled to get washilat with effect from
20605.95.Cauge of action arose on 20.05.95

when the plaintiffs were illegally dispogsed from

the suit Plaintiffs pioys for eatablisghment of

ﬁit ¢ and Tecovary of possession by evicting the

defondants demolishing their huts on the suit land.

2e “hat the defendant no.5/6 filed a written
stacenent in the suit but did not contest.Defendart
Ilos.1/5 contegted thoe sult by filing 2 written
stat;mant it the suit hut.did not contest.Defondant
nos.l/3 contested the suit Dby filing a written
statement denying most of the allegations of plaint
and contending that suit land measuring .97 acres ip
plot ID.3561 belonged to Kalicharan who used'to

1

noasessthe same as hisg hemncatead but he failed o
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to produce relevant papers during S.A. operation

fof which gsurvey officials remanded in S.4.Khatian
110.29 that £alicharan was 2 permissive posgesgor in
the suit lond.That Kalicharan had dwelling huts to the
gx.ent to .16 acres in suit plot no.36l.That
Jadunatthiswas being inspired by S.l.Khatian
denied solicharan title to the suit land and
~aicharan filed Title Suit being no.405/62 for
declaxation of his title.That Kalicharan was
gvicted by Jadunath by & .81 acrees of land by
naking huts there on .That Xalicharan continued
possession to the extent of .16 acres ofland by
gouth side of tie plot.That Kalkcharan in oxder to
raétore of Test .81 acres of land filed suit being
10.80 of 1962 befofe thé Ghairm&h-of Union Parighady
Zataga and obtained a decree for oastbration of

DPOssussion.That Xalicharan instituted execution cose



being no.27/6% before gsscond Mungif Bagerhat and

Gr

ot pogsgsussion of the guit land. Through court on

s

o

5.09.63 by demolighing huts of Jadunath from the
suit.lond«.On the atherhand, Jadunath filed Title
i>uilt no.591/65 agoinst Xalicharan for ragtoration
of possessinn to the extent‘of .16 acres of land
and that i: terms of prayer of Jadunath .Court
allowed herein to withdrew the suit with costs
for Raka 50/~ .That Kalicharan vide regss tered
kabala datdd 07.06475 tiansferred 093 acres of
land to Lalitiohon Biswaa and MonoranzﬁnAdhikari »
+21it ohon vide kabala datéd 15.10.84> transferred
47 acres of lard to defendant n .5 Kanica.That
Monoranjan vide kabala dated 04.10.93 transferrad

o+7 acres of land vo defendant noge.l/2.That the

plaivtiff were defeated to recoxd their name during



the present L.S.opsration. fhe dafemdants have token

[

loan from Bangladesh Xrishi Dank Ifoapara Branch

by depositing o1iginal decds and have been dwelling
or the suit land making then heritable with 2 lot of
noney. what the defendats also acquired title to

the suit land by way of adverse ﬁossessioﬁ for long
40 years .Defendants prays for dismissal of the suit
alleging it as false and fabricated.Hence thae casge
contesting defondants and prays for dismissal»of

the suite.

L)

A hat plaintif.s adduced 3(three) evitnesses

st

and the defendants adduces 5(threc) witnessss to prove

their respective claing

L]

Phat upon irproper congderation of faoeta,
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circumstances and evidences on record, the learned

Lssistant Judge,Fakirhat wos pleaged to decresd

the guit in Title &Guilt Ibe 90 0f 199G on 3.04..2002.

5. “hat being aggrieved by dissatisfied

with the Judgment and decree dated 5.04.2002, the

-~

H

defendant as apihellant preferred Title Appeal

Pt
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(]
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O
2
n

002 before the learned District Judge,
Bagerhat and the s2me was transferred to Joint
Digtriet Judge, ist.Courbt,Bagerhat and heard by
the learned Joint Digtrict Judge, First Court,

Bagerhat and disallowed the appeal on 18.01.2011l.

Ga Yhat it is humbly stated that the appellate
court hag comnmitted an orror of law in not holding

that the plaintiff hos not able to prove the

posgegsion and dispossuss of the suit land 2s such
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guch the plaintiff igwt entitled to get tho decree

aggucih the Judgment and dscree ig liable to

e Lhat -1t is huably stated;that the appeilate
court hag committed an error of law in not holding
chat the defendant oot possession from the Second
mnsif Couilt on 5.09.65 and since then they have
been pogseasing the sult land.$o the plaintiff
should file for recovery of khag possession within
12 yen1g but thed plaintiff did not file this

cas@ within 12 years km assuch thig suit is barred

by limitation.

3e hat 1t is humbly stated that the
apnellate court hag coumitted an error of law in

not holding that the defendants 21¢ in possession



nogsession before the preparation of S.A.record as guch
GeoheToedxd has prepared in the nawe of deferhnt

k///éo the plainkiff howe f&aed To prove that &.l.
recoxrd wron@ly prenared in the name of defendarw
23 such the plaintiff has failed to prowve their
case 80 the plaintiffs are not entitled to get
decree go the impugned Jjudgment and dscree ig liable

to be set asids.

Q. “hat it is huubly stated that the appellate
coult hag committed an error of law in not holding

thiat the predecessor of the defendant, Xalicharan

has no right, titls and interest in the suit lard.

3)

H
O
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-

12t 1t is humbly stated that the appellate!

court has failed to congider that the predecessor of

the defendant Xalicharan prepared his name in 8.A.
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Khavian in collusion with the gtaffs of gettlenment

Officer which hasg cauged o failure of Justice.

o A “hat it is hunbly stated that the appellate
court failed to congider the Judgment and decree

of Title suit INo.80 of 19G2 apd also failed the
exedution case no.27 of 1965 of Bagerhat gecond

imnsif Court, as such the decrse pagsed by the

apnellate court is not supstabnable in lawe

1P “hat it is hunbly stated that the
appellate court has commitied an ¢rror of law in
not holding that the findirngs of thes criﬁinalm
caurﬁ ig not binding uponthe civil court as such

he Judgment and decree of the appellate court

is liable to be sot 2side.
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13, “hat it ig humbly stataed that thé appellate
court has commitéd an error of lqw in not holding
that the plaintiff has failed to prove the date
on 20.3.95 that the defendants forcibly aﬁtar»
iuto the suit loand and built 2 homestead as such

the plaintiffs 2re not entitled to get a decree

-ag prayed for. -

e That it is humbly stated that the
anpellate gourt should have pregsure that plaintiff
must prove his cage the weakness of the defunant
iz not g:ound for pasging a decree in favour of

the plaintiff.

i15. _ That it is huwbly stated that the
appellate court has failed to congider the documents

which has filed by the defendants which has



hog filed by e defendants which has caused 2
foilure of Jjustica.

16, That it isg humbly stated that P.y.l hag
52id that - "3rfrd &fY 989 gvu Ar tadTcge ¢+ TSN afyes
arIeRd A o aed weyRa Sosggedy figwy FRardar ayars st a

gar sof 1 WA VA AW 05 4TI T Brb/08 9D Y/2e T IAA

#fa arfia 920 wrfys wy eieg o+ $ara Mg v 1fara grdar

7 I8

o - y .
e - hag g2id tha
. ¥y 93 fogrs 1d that
7% orega asf® 3570 97 @ 4™ 4rerIg w1 Fe39y SrA

50/5% Bra swy wSekeg « 3G 93 SrAr3 WY SIAY @ NI I AI;AAS

&5 1 Ir & A LAT 76 offy« o7 IACS “raq 91 4

g qSr ‘irﬁqra- has said that
ST ey IIHA AW FFyacI Ll o3, TArANH YT 1 SrANF 4

w973 @ osek Sffey Megex Az s orars AR sewe 1 et @

T3 o3 fATeR 1 e0/v0 WY CATE BT 1 O INY ©IACTE IFH Sb/R0

1853 g
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Trom the above view of the faet that ploinwiff
could not prove the date of occurrence and date of
digpossession .Hence the decree is liable to be

st aside.

57 “hat it is huumbly gtated that after

he pront of Judgment and decree dated 18.01l.11.,
or SRt/

the opposite pasty has threatened that he will

ciiange the nature and character of the suit land

and 2159 £randfer the sult land.tf they able o

do that the petitionsr will guffer irrsparable loss

and injury so0 it is requested to be restrained

by 2an oider of inJunction.

16. hat 1t is huwmbly gtated that after the
pronouncument of judgment dated 18.1.2011 passed

by the learined Joint District Judge,First Court,
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Bagerhatin Witle Appeal Io.81 of2002 your poetitioner
begs to nmove this revigional application on the

following amongst other -

T Forthat the apnellate court has committed 2an
¢110T of law iu not following the mandatory,

provision of law mndar Oxder 41 rule 51 of the

1
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ivil FProcedure which hag caused a failurs
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itl. For that ths appellate court hag committed
an error of law iw not holding that the plaintiffs
las not able to niove ths'pOSSGSSion and dispossess
of the suit land as such the plaintiff is not

3 such the Judgument

entitled to get the decree

and decree is liable to be set agide.



orthat the appellate court has'committed

an orrox of low in not holding thoat the defendant

0t possession from the &oecond Munsif Gourt, on

55 ard since then they have been possesaing the

3ult land. o tho plaintiff should file for racovery

of khas stsessiDﬁ within 12 years but then plaintiff
did not file thig case within 12 years as such this

suit is barred by limiation.

iVe For that the opnellate court has committed
an ¢rroxr of law in not holding that the defendants

are in possession before the preparation. of S.h.

reccoxd a3 such S.fh.record has prepared in the noanme

-

0f deiendant go the plaintiff have filed o prowve
that &.%4. record wrongly prepared in the nams of

defendant 2g guch the plaintiff has falled to prove

aeir case 80 the plaintiffs arc not entitled to get

- 1
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get decree so the impugned judgment and decree is
liatle to be set asidee.

Ve For that the appellate curt has committed
an 9120 of law in not holding that the proedecessor
of the defendant, Xalicharan has no right, Fifle

and fwEerest 1u the aguit lande

g
"._
L]

=

0T that the annellate court has foaled

!

i

to consider that the predecessor of the defendant
Xalicharan prepared hig naze in S.A Xhatian in
collusion with the staffs of goettlouent officer

whieh has caugsed a failure of Jjustice.

Vit .~ For that the oppellate court failed to

congider the Jjudgment 2and decree of Witle Suit



1080 0L 1962 and 21lso failed the execubion cage

no.27 of 1965 of Bagerhat Second Munsgif Court,
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pagsed by the apnellate court

ig not sustainable in law.

Vili. For that the appnellate court has commitied
an e@rror of law in not holding that the findings

0of the criminal court iz not binding upon the

cirvil court.as guch the Judgment and daecrea of the

apnellate court is 1iable to be set 2side.

IX For Thot the apnellate court has committed
an e110T 0f law in not bolding that the plaintiff
hag faoiled o prove the date on 20.3.95 that the

. . . gl
defendants forcibly center into the suit lamd and |
built 2 homestead as such the plaintifs are not

untitled to get o decree 28 prayed for.
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The appellate court should have

pPTressurs. that nlaintif must prove hisg case the
weakness of the doefendant is rot ground for passing

a decrue im favour of the plaintl £,

Xia 40T That the wopellate court hag failed *o
cousidel The documents which hag filed by the defendants
which has filed by the dufendants which has caused a

failure of justicoe.

. nil. ¥ that Y.Wel hos said that — a IHN shy
ITT 95 . AT CIFT TLCE 33 wfved aranRg e el g e Bgs
tAT 7 fease, faar Dar syars wa 3 orsss | arear $ar 3 gy

O T4 WO Brv/XD8 8 3 4/5e T ANT a6 a1 NAg 2% arfis o

Oz 1 Szra fraxy oort (e ardar 55 w8

«PeWle 2 T3 IWT RYT- hag 50id that
" 1T or%eya av 15 93 ¢ 99 e I3 RBew 893 W3 warq

“0/%s Brasgy it 1 3RS 77 srery SINY SIS @ Y AT

f& 1 3rs arear ss or Mg ST IACE Arg 3 Ap ¢ M



Pelle 3 : hos gaid that
A3r AR -

W ey Aw7 Arer argryacy xR @, CITAIIT 20,09 ¢
SFasia @t vifk 9 sy SRy figes Tz s oT5
TP 3T 19T W T @R P2 1 cosv0 &7 care B 4

CT 9Ny BI9CI3 YT Syv/20 387 faqg v
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#Ion the above view of thy feet that nlajinties could
HU% DIOVG the tate of bccurrence and date oE

dispossession, lience the deereg is liable tp te

ALET, For. that the “poellate court has failed
U0 consider ir misreadixg, miscontruing, misapprnising

mis_intulprctating and nor ¢osideration of e¢vidénce

0! rueord ang thersby eIToneously decreed the suit,

Wherefore,it 13 hogt hunbly
pIyed that your 1o Idshipg

would graciongly be pleased %o



to call for the records 2nd issue
Iule c2lling upon the opposite party
; Iflosel to 2 to show cause as to why
“the Judgnoent and dacree dated

18.01.2011 (decree signed on

735.1.2011) passed by the learned
Covk foagvints (m
Joint Distxiet Judge, FirsiAﬁgpeai’P¢&~

b&pperL fioe 81 0f2002 affiiming the Judgment
and decrue doted 03.4.2002 (decrce
signed on 10.04.7002) passed by

Falirhat,Bagerhat ir 7.5.20.90/06

(=
[oF

gcreving the suitpshould not

be se¢t agide, on nperusal the

Tecorda, cauge shown 1f any after
hearing the narties or of their learned

idvocates nake the rule abgolute

and/0r pags guch other or further
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oi1der or ordersas your Lordships

bay seem fit and proper.

AR
- Py bt
il il erfalls

Buring £he pendency of the Iule
Jour Lordshinsg would nleasad o stayed
the opsration of the Judgnent and
decree dated 18.01.2 11 p2ssed by
the learned Joint Bistriet Jud 28,
Capntt; ﬂmg/gl\/\f*ﬂ;—\ Tl
ilist Zpneal 0.81/2002 may Eindly
be gtayed.
~nd I'or this aet or Linduess wowa petl tioner ag in

duty bound ghall OVeI nray.

)

Coanm Kunaz Sarter,Son of fhogoendra Hath 3arker

121k ,Police Sgation P

83

ikgacha,
viztrict Kuulna,aged about

51 years, by faith Hindu,

O weCLnation business, OF7 nationality Bangladeshi

do heiuby solvnnly 2ifiin an S27 23 folloys

224
£
[92]



Te hat L 2m the $adbirkar of the 2bove case and an

acauxinted with the facts 21d circumstmcas of the
Ze “hat vhe statements nade abows are tiue to ny

<iepared iu wy Cffice
égiﬂazzcgzakg[7 . :
7 . [thlra umare Sndcen—
sdvoeat b o - %(f[:__ e

Deponent

Yhe deponent is krown to me
2nd identified by nmce.

Godleunly affirued before =

. W CnA
of Lyrid, 2041 Advocaté

Gommiskionel of LAffidavita,

e S ~ 5 N = Rty
cUuDlvrie Court of Bancladesh,



